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GR 203/12 

(State of Assam Vs Md Rafiqul Hussain) 
 

APPENDIX -12 
 

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

SONITPUR, TEZPUR, ASSAM 

Present      : Smti P Chakravarty 

Addl. Chief Judicial Magistrate 

Sonitpur, Tezpur 

         Date of judgment :-18.07.2022 

  
U/S 406 of IPC 

 
Details of FIR/Crime and Police Station 

Complainant : State of Assam 

Or  

Md Abdul Hye 

J.E Bhumuraguri G.P. under 

GabharuDev.Block 

P.S- Tezpur 

Dist- Sonitpur 

Represented by : Sri. P. Baruah,  

Learned Addl.  Public Prosecutor 

Accused : Md Rafiqul Hussain 
S/O Lt Abdul Sattar 
Villl-Kacharipam 
P.O. BhojkhuwaChapari 
PS Tezpur 

Represented by : Md F Haque 
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GR 203/12 
(State of Assam Vs Md Rafiqul Hussain) 

 

Date of offence : 27-01-12 

 

Date of FIR : 27-01-12 

 

Date of Charge sheet : 31-07-13 

 

Date of commencement of evidence : 18.3.19, 18.3.21 

Date on which judgment is reserved : 23-06-22 

Date of judgment : 18.07.22 

Date of Sentencing order, if any :  

 

Nil 

 

 
 
 

ACCUSED DETAILS: 
 

Rank 
of the 
Accuse

d 
 

Name of 
Accused 

 

Date 
of 

Arrest 
 

Date 
of 

Releas
e on 
Bail 

Offences 
charged 

with 

Whether 
Acquitted or 
convicted 

Sentence 
Imposed 

Period 
of 

Detentio
n 

undergo
ne 

during 
Trial for 
purpose 

of 
Section 

428, 
Cr.P.C. 

1.  Md Rafiqul 
Hussain 
 

25.1.18 30.1.18 U/S 406 

IPC 
Acquitted Nil Nil 

 
 

 

 

 

 



GR 203/12 
 

 

3 
 

J U D G M E N T 

1. The prosecution case arises out of an ejahar lodged by one Md Abdul 

Hye, Junior Engineer, I/C Bhomoraguri GP under Bahbari Dev. Block stating inter 

alia that one IAY house was allotted to accused Sri Rafiqul Hussain in the year 

2010-11 amounting to Rs 48,500/-. Accordingly a total fund amounting to Rs 

38,000/- was released to him in one installment vide A/C payee cheque No 

3136587 dtd 01-12-2010 considering the physical progress of the house made 

by the accused.It is alleged that after getting the 1st installment, the accused 

refrained from completing his house till date even after withdrawal of the fund. 

In this regard, he was directed by the concerned authority several times to 

complete the house but he did not act upon their instructions and therefore 

hampered the physical progress of the house. Hence, the instant ejahar has 

been lodged alleging misuseof Govt funds. Hence, this case.  

2. On receipt of the ejahar, Tezpur PS case no. 109/12 U/S 406 IPC was 

registered and SI SomeswarDadhara was entrusted with the investigation of this 

case.After completion of investigation the police filed charge-sheet against the 

accused Md Rafiqul Hussainu/s- 406 of the Indian Penal Code. At the relevant 

point of time, on receipt of summons accused appeared before this Court and he 

was furnished copies as mandated u/s 207 CrPC. Having found a prima facie 

case against the accused person u/s- 406of I.P.C.,charge under said sections of 

law wasframed, read over and explained to the accused to which he pleaded not 

guilty and claimed to be tried. 

3. The prosecution examined as many as3 (three) witnesses and defence 

examined none.Statement of the accused was recorded U/S 313 Cr.P.C.Defence 

plea is of total denial, defence declined to adduce any evidence. 

 

Points for determination:- 

 

i) Whether the accused had committed criminal breach of trust in 

respect of an amount of Rs 38,000/- which was released to him 

for construction of house under IAY scheme allotted in his name 

and misappropriated the entire amount and thereby committed 

an offence punishable U/S 406 of IPC ? 
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DISCUSSION OF EVIDENCE 

5. Md Abdul Hai is the informant of this case and he has been examined 

as the PW1. In his evidence he has deposed that on 27-01-12 he was working 

as J.E. under Gabharu Block. At that time, one IAY house was sanctioned to the 

accused Sri Rafiqul Hussain amounting to Rs 48,500/- and accordingly, a total 

fund amounting to Rs 38,000/- was released to him in one instalment through 

cheque. After seven days of cheque payment, when the informant went for 

inspection, he found that the accused had not constructed his house. Thereafter 

he had requested the accused many a times to complete the construction of the 

house but the accused refrained from doing so. As such, he lodged the ejahar 

against the accused for misusing of Government fund.  

 In cross-examination, he stated that as per Govt rule, beneficiaries are 

selected by the proposal of Gram Sabha and the proposals of Gram Sabha and 

list of beneficiaries are kept in the BDO office. He further stated that he did not 

submit the copy of the house sanction list of the accused and the details of 

cheque issued in the name of the accused along with the ejahar. He denied the 

fact that the accused has started the construction of his house with whatever 

money he had received but as he had not received the remaining amount, so he 

could not complete his house.  

6. PW2 Md Mainul Haque and PW3 Md Abu Kalamdeposed that they 

know the accused standing in the dock as the accused is their relative. The Pw-2 

and 3 did not support the prosecution case and hadcontradicted the version of 

the Pw-1 as they categorically stated that the accused had taken a loan and 

constructed a house and they have seen the accused constructing his house and 

now it’s completed.  

This in nutshell is the evidence on record. 

 

 

DECISION AND REASONS THEREOF 

13. I have heard the prosecution and defence side. I have perused the 

evidence on record. 

The prosecution claim is that the accused had never constructed the house 

allotted to him under the IAY and he had misappropriated the Govt. fund 
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allotted to him under the said scheme. I have considered the evidence of all the 

PWs.  

The prosecution could not adduce any documentary evidence in support of its 

case, as admittedly, no any documents relating to the sanctioning of the IAY 

house in the name of the accused had been submitted by the informant along 

with the ejahar although the same was available with him on being forwarded 

from the office of the BDO, nor could he see any written document containing 

the list of beneficiaries along with the case record. As such I am of the 

considered opinion that the prosecution has failed to adduce any documentary 

evidence in absence of which only oral evidence has to cater to the need of the 

prosecution case to prove the guilt of the accused person beyond reasonable 

doubt. 

 At this juncture, it would be relevant to refer to the provisions of section 

103 of the Indian Evidence Act which shows that “ the burden of proof as to 

any particular fact lies on that person who wishes the Court to believe in its 

existence, unless it is provided by any law that the proof of that fact shall lie on 

any particular person”  

15. In this case, the prosecution has claimed that the accused had been 

selected as a beneficiary and he had been allotted one house under the IAY 

scheme and under the said scheme an amount of Rs-48,500/- had been 

sanctioned against his name for construction of the said house and had been 

released the first instalment of Rs-38,000/-by way of cheque for the said 

purpose. However, after receiving the first instalment, when the Pw-1 had 

visited the house of the accused he could find that no such house, as proposed 

to be constructed by the accused had not been constructed and despite giving 

repeated reminders the accused had failed to construct the house andthus he 

had committed criminal breach of trust by misappropriating the Govt. fund. Now 

if the claim of the prosecution is true then there would not have been any house 

being constructed by the accused, but from the evidence of the PW-2 and 3 it 

transpires that not only the accused had constructed one house but also he had 

completed the construction of the said house. The Pw-2 and 3, who contradicted 

the version of the Pw-1 further went on to say that as per their information, the 

accused had constructed the said house by obtaining a loan and they had seen 

the accused constructing his house. 
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Hence, these further eclipses the trustworthiness of the claim made by the 

prosecution side that the accused had been actually allotted a house under the 

IAY scheme. Moreover, the prosecution has not adduced any documentary 

evidence in support of their allegation that the accused had been actually 

selected as a beneficiary, and that his name had been proposed in the GRAM 

SABHA as a beneficiary, as per the statement made by the Pw-1. In fact, the 

Pw-1, during his cross examination has categorically admitted that he had not 

submitted any of the written documents relating to the resolution taken in GRAM 

SABHA regarding identification of beneficiaries, the sanctioned list of 

beneficiaries etc. although the same had been forwarded to his office from the 

office of the BDO. He further admitted that the had not given the details of the 

cheque issued against the name of the accused and he had not furnished the 

copies of the any of the above-mentioned documents along with the FIR.  

Now, it is a well-accepted canon of criminal jurisprudence that the prosecution 

must prove its case beyond all reasonable doubts and that the accused is to be 

presumed innocent until he is proved guilty. In the case of Kaliram Vs State of 

Himachal Pradesh reported in AIR 1973 SC 2773, Hon’ble Supreme Court 

had held inter alia that whenever the court finds reasonable doubt about the 

guilt of an accused, the accused must get the benefit of such doubt. 
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     ORDER 

 

In view of the above aspects, it is hereby held that prosecution has failed to 

prove its case beyond all reasonable doubt.As such, accused Md. Rofiqul Hussain 

is acquitted of the charge u/s 406 IPC and is set at liberty forthwith. 

The bail bond furnished by the accused is hereby extended for six 

months from today (18-07-2022). 

 

Seized articles if any be delivered to his lawful owner after proper verification 

and following the process of law. 

 

15.  Judgement is delivered and pronounced in open court.  

16. Given under my hand and seal of this court on this18th day of July, 2022. 

 
 
 
 
 
 
 

Smti P Chakravarty 
Addl. Chief Judicial Magistrate 

Sonitpur, Tezpur 
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GR 203/12 

(State of Assam Vs Md Rafiqul Hussain) 
 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 
A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

PW1  Md Abdul Hai  Informant 

PW2  Md Mainul Haque Other 

PW3  Md Abu Kalam  Other 

B. Defence Witnesses, if any : 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

Nil Nil Nil 

 
C. Court Witnesses, if any : 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 
WITNESS, OTHER WITNESS) 

Nil Nil Nil 

 
LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS  

1. Prosecution:  

Sr. 
No 

Exhibit Number Description 

1  Ext.1 Complaint petition 

B. Defence:  
 

Sr. 
No 

Exhibit Number Description 

1 Nil Nil 

C. Court Exhibits:  

Sr. 
No 

Exhibit Number Description 

1 Nil Nil 

 
D. Material Objects: 

 

Sr. 
No 

Exhibit Number Description 

1 Nil Nil 
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